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HAGUE CONVENTION EESTEICTING THE USE OF 
FOECE TO EECOVEE ON CONTEACT CLAIMS 

The convention of the Second Hague Conference respecting the 
subject of contract claims alleged to be due by one state to the sub- 
jects of another has a special interest to the citizens of the twenty- 
one American republics, particularly the first article of the con- 
vention, which reads as follows : 

Les Puissances contractantes sont convenues de ne pas avoir recours 
k la force armee pour le recouvrement de dettes contractuelles reclamees 
au Gouvernement d'un pays par le Gouvernement d'un autre pays comme 
dues a ses nationaux. 

Toutefois, cette stipulation ne pourra etre appliquee quand l'Etat 
debiteur refuse ou laisse sans reponse une offre d'arbitrage ou, en cas 
d'acceptation, rend impossible l'etablissement du compromis, ou, apres 
l'arbitrage, manque de se conformer a la sentence rendue. 

OBLIGATORY ARBITRATION 

On its face the convention looks to invoke a definite advance 
toward obligatory arbitration, although it is not put forward in 
direct terms, as was the original Eussian proposal at the First Hague 
Conference in 1899 regarding international arbitration, which pro- 
vided : 

"Arbitration shall be obligatory in the following cases, so far as they do 
not affect vital interests or the national honor of the contracting states : 

" I. In. the case of differences or conflicts regarding pecuniary damages 
suffered by a state or its citizens, in consequence of illegal or negligent 
action on the part of any state or the citizens of the latter. 

" II. In the case of disagreements or conflicts regarding the interpreta- 
tion or application of treaties or conventions upon " certain specified 
subjects. 

The First Hague Conference suppressed the proposals to make 
arbitration in any way obligatory. It set up an arbitration tribunal 
but gave to arbitration no definite jurisdiction. An arrangement 
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was provided for the arbitration of differences, which left each state 
free to decide in each ease whether it would invite arbitration, or, 
if invited, would accept it. 

Somewhat superfluously the signatory powers in the First Hague 
Conference stipulated to " reserve to themselves the right to con- 
clude * * * new agreements, general or special, with a view 
of extending the obligation to submit controversies to arbitration." 
The " epidemic " of arbitration treaties which followed the First 
Hague Conference showed the same hesitancy on the part of nations 
to give to arbitration a definite and unconditional jurisdiction. Of 
the fifty-odd treaties which were signed " with a view of extending 
the obligation " to arbitrate, only three or four made this method of 
redress obligatory upon the contracting powers. With these three 
or four exceptions, no definite subjects of international dispute were 
unconditionally segregated for settlement by arbitration. Each state 
reserved for its own decision, whenever a question of difference 
should arise, whether the particular question should be submitted. 
If at such time, which would ordinarily be a time of more or less 
national excitement and feeling, the state should decide that it was 
compatible with its " vital interests," " national honor," " inde- 
pendence," or " constitution " to arbitrate, then it might extend an 
invitation, or accept an invitation, to adjust the difference by arbi- 
tration. In short, neither the conventions of the First Hague Con- 
ference nor those which followed between particular states " extend- 
ing the obligation " (except as noted) placed the slightest legal 
restriction upon the use of force in order to secure the settlement 
of an international dispute. 

Such was the situation which faced the Second Hague Conference 
when it convened. To overcome the hesitancy which all statesmen 
feel about solemnly binding their governments to obligatory arbitra- 
tion, the subject was adroitly approached from another side. It 
has been arranged that the creditor states, who may from time to 
time feel the necessity of protecting their subjects against the de- 
linquencies of debtor states, shall agree to give to arbitration a 
definite jurisdiction whenever a debtor state, with whom a dispute 
has arisen in respect to " dettes contractuelles," shows a willingness 
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to have the controversy settled by recourse to legal principles instead 
of armed force. A debtor state is protected by the law until it puts 
itself outside the law — that is, outside of the three reasonable 
reservations of the present convention. When a debtor state in a 
dispute over " dettes contractuelles " (1) refuses or fails to respond 
to an offer to arbitrate, or (2) in case of acceptance makes impossible 
the formulation of the agreement necessary to an international arbi- 
tration, or (3) after the arbitration has taken place fails to carry 
out the award rendered, a creditor state may resort to armed force 
to compel a settlement of the controversy. As was pointed out by 
the eloquent delegate from Brazil, Sehor Buy Barbosa, in the sub- 
committee which had the American proposal under consideration, 
the reservations in this convention, expressly permitting the use of 
armed force, were only such as would necessarily be implied in any 
scheme of obligatory arbitration which should omit to state them 
expressly. 

From its first introduction in the conference, the American pro- 
posal enjoyed the almost unqualified approval of the delegations of 
Germany, Great Britain, France, Japan, Russia, Italy, Austria- 
Hungary, Portugal, and Spain. Nor was it entirely overlooked by 
these delegations that the convention embodied obligatory arbitra- 
tion. The President of the Conference, M. Leon Bourgeois, whose 
attention has long been unremittingly given to advancing this form 
of arbitration, declared in the subcommittee : " The delegation of 
France will vote favorably on the proposal of the United States 
(surtout parce que nons y voyons un cas d'arbitrage obligatoire), 
especially because we see in it a proposition of obligatory arbitra- 
tion." Baron Marschall von Bieberstein, the very able head of the 
German delegation, at once rose and declared that he did " not share 
this view " of the American, project. This episode had particular 
interest because the convention, above all others before the con- 
ference of special solicitude to M. Bourgeois, was the one which 
proposed in direct terms the adoption of obligatory arbitration, and 
its defeat was largely due to the powerful objections made to it by 
Baron von Bieberstein, who contended that the states of the world 
were yet too inexperienced in arbitration to embark upon solemn 
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treaties of obligatory arbitration. Difference of opinion existed 
among the delegates as to whether the American proposal actually 
involved obligatory arbitration. Some days before the colloquy be- 
tween M. Bourgeois and Baron von Bieberstein, M. Beldiman, of 
the Roumanian delegation, had asked in the subcommittee : " Is 
it not, indeed, strange that we should adopt this new convention 
providing obligatory arbitration in the very matters (public bonds) 
in which the honor of states and their vital interests may be in the 
highest degree concerned when we were unwilling to adopt the con- 
vention of 1899 on obligatory arbitration, which expressly excepted 
all questions touching the national honor and the vital interests of 
states ? " Strangely enough the delegations of Belgium and Rou- 
mania alone supported this objection, although the obvious effect 
of the American convention is to fix absolutely the right of a debtor 
state to insist on the arbitration of the contractual claims of foreign 
subjects. Indeed, by the lack of those absolving phrases " national 
honor " and " vital interests," the present convention is more oblig- 
atory than the so-called obligatory arbitration conventions. 

HISTORY OF THE AMERICAN PROPOSAL 

Before noting some of the points in respect to the probable scope 
of the term " dettes contractuelles," it may be well to consider briefly 
the history lying back of and involved in the formulation of this 
particular convention. 

On December 18, 1902, it will be recalled, Great Britain, Ger- 
many, and Italy united in the use of armed force to compel the pay- 
ment by Venezuela of the claims alleged to he due their respective 
subjects. While the hostilities were in progress and some of the 
custom-houses of Venezuela were being seized, Dr. Drago, the 
Argentine Minister for Foreign Affairs, addressed to the Argentine 
minister at Washington an instruction in which he said that in- 
asmuch as " the origin of the disagreement " was due in part to 
■" damages suffered by the subjects of the claimant nations during 
the revolutions and wars " which had recently occurred in Vene- 
zuela, and in part to the delayed " payments on the external debt " 
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of Venezuela, he proposed to seize the occasion, " suggested by the 
events that have taken place," to set forth " some considerations 
with reference to the forcible collection of public debts." He did 
so; and what he advocated, or is supposed to have advocated, gave 
rise to the so-called " Drago Doctrine." 

In his instruction, Dr. Drago omitted to mention that Germany 
in July, 1901, had invited Venezuela to arbitrate the claims of her 
subjects in dispute, and that Venezuela had replied : " You insist 
that Germany shall participate in the examination of the claims, 
and Venezuela, on behalf of her sovereignty and by virtue of her 
domestic legislation, maintains that such participation is wholly 
inadmissible." Dr. Drago also omitted to mention that on December 
7, 1902, the British Government called the attention of Venezuela 
to the claims of British subjects, including therein " an arrangement 
of the foreign debt," and requested that the justice of all these claims 
be at once admitted in principle, that some of them should be imme- 
diately paid, and that for the others Venezuela should " consent to 
accept the decisions of a mixed commission with respect to the 
amount and the guaranty for payment." Dr. Drago failed to note, 
also, in his instruction, that Venezuela, in replying to the British 
ultimatum, had made no reference to the employment of a mixed 
commission to determine the claims in dispute, but had contented 
herself by insisting on the adequacy and finality of her national laws 
and by stating that " the so-called foreign debt ought not to be and 
never had been a matter of discussion beyond the legal guaranties 
found in the law of Venezuela on the public debt." Likewise, Dr. 
Drago failed to mention that Italy, the third blockading Power, had 
on December 11, 1902, requested Venezuela to " be good enough to 
declare itself disposed to give to the claims of her subjects the atten- 
tion which may put an end to further discussion, accepting the 
opinion of a mixed commission," and finally that Venezuela had 
answered this note in the same fashion she had those of Germany 
and Great Britain by ignoring the proffer of arbitration and insist- 
ing that her national laws were conclusive of the merits of the 
claims in controversy. 

What Dr. Drago did in his famous instruction was to point out 
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certain special considerations in respect to " the external debt " of 
states (the public bonds " floated " abroad) which ought to in- 
duce the adoption by the states of the American continents of a 
policy to this effect: " The public debt of an American state can 
not occasion armed intervention, nor in any wise the actual occupa- 
tion of the territory of the American nations, by a European power." 
He contended that " the collection of loans by force implies terri- 
torial occupation to make it effective; that territorial occupation 
means the suppression of the governments of the countries on which 
it is imposed ; " that there was considerable European expression in 
favor of establishing colonies in South America ; and that, he feared, 
under the guise of " financial interventions," the yearnings, evi- 
denced by that expression, might be suddenly stimulated and grati- 
fied. His point, as he himself has since stated, was " before and 
above all a statement of policy " which he wished to see adopted by 
the states of North and South America ; it was something that should 
be supplementary to, if not a further definition of, the Monroe 
Doctrine. 

How far the particular claims based on " the external debt " of 
Venezuela played a part in prompting the three blockading Powers 
to resort to armed force is difficult to determine. It is likely that 
their importance as an active cause for the armed intervention has 
been vastly over-emphasized. However, each of the treaties, which 
the blockading Powers made with Venezuela, as a condition to raising 
the blockade, contained a stipulation that the Venezuelan Govern- 
ment " undertakes to enter into a fresh arrangement respecting the 
external debt of Venezuela with a view to the satisfaction of the 
claims of the bond-holders. This arrangement shall include a defini- 
tion of the sources from which the necessary payments are to be 
provided." As a consequence of these special stipulations respecting 
the public bonds of Venezuela, only four claims arising from bonds 
were presented to the ten international arbitration tribunals which 
sat at Caracas in the summer of 1903 to decide the private claims of 
ten Powers against Venezuela. Of these only two were allowed. 

Belgium presented one such claim in the case of the Compagnie 
Generale des Eaux de Caracas v. Venezuela. The umpire took juris- 
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diction of the claim of this Belgian corporation to whom Venezuela 
had delivered bonds payable to bearer, notwithstanding that some 
of the stockholders of the corporation were not Belgians, and also 
that the present ownership of all the bonds was not shown to be 
Belgian. The award was for 10,565,199.44 bolivars, or something 
more than two million dollars. The claim of Ballistini v. Vene- 
zuela, presented by France, was disallowed, first, because the claim- 
ant was unable to produce the " original bonds or any part of them " 
and, secondly, because they were " nothing else but bonds of a 
public debt of the Venezuelan State of Guayana " for the recovery 
of which " Ballistini, like any other holder of the internal debt of 
the State of Guayana, is obliged to submit himself to the laws or 
decrees which govern the extinguishment of the said debt" The 
first reason being sufficient for the disallowance of the claim, the 
second must be taken as a dictum of Dr. Paul, the Venezuelan com- 
missioner. This latter point appears to have come up in the claim 
of Boccardo v. Venezuela, presented by Italy. It was decided by the 
umpire, Mr. Balston, without an opinion, though as a reporter Mr. 
Ralston states with respect to this claim : " Judgment was given 
on internal bonds on the authority of Aspinwall Case, Moore, page 
3616." It is understood from the umpire that the bonds of Boccardo 
were national in character; they were delivered to him in payment 
of a debt, and, though payable to bearer, were never transferred by 
him. Boccardo was allowed 26Y,480.82 bolivars, or about fifty 
thousand dollars. The fourth bond claim, arbitrated at Caracas in 
1903, was presented by the United States in behalf of one Jarvis. 
The bonds in this case were issued by a temporary ruler of Venezuela 
in payment for service and supplies rendered several years before 
to an unsuccessful revolution which he had led. The commission 
decided that the fact that the United States had not recognized the 
legal character of the Government of Venezuela at the time the bonds 
were issued was " conclusive upon its own citizens," and the claim 
was disallowed. 

Such were the claims against Venezuela arising from the " public 
debt " due to the subjects of ten Powers, excepting, of course, those 
of the three blockading Powers, which were specially arranged for 
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in the peace treaties. Judging from the character of these bond 
claimsj Venezuela might well have accepted the proffer of arbitra- 
tion, or even have proposed it, instead of writing long, evasive replies 
to the repeated requests of the three blockading Powers that she 
should give heed to the claims of their respective subjects. Instead 
of manifesting " surprise " each time that they had not assented to 
her arguments regarding the finality of her national law in such 
matters and going on to rehearse afresh those arguments, Venezuela 
might better, it would seem, have proposed arbitration by an im- 
partial tribunal ; for this can be set down as certain : sooner or later 
the powerful states are bound to insist upon the consideration of the 
claims of their subjects against a debtor state. 

The debtor states would do well to remember that though inter- 
national law postulates the equal independence of states and the 
equality of their rights and obligations under its rules, it has, as yet, 
developed no formal superior judicial or administrative authority, 
and that, as a consequence, to every state is accorded the right to 
determine for itself whether its international rights have been in- 
vaded. According to both practice and principle every State which 
considers itself aggrieved enjoys the sole right to decide the redress 
which it shall exact and, also, whether in a given case it has ex- 
hausted all the peaceful remedies it should pursue in order to secure 
redress. The use of force is a recognized legal remedy by which 
states may settle their differences. The debtor states should remem- 
ber that states, like individuals, are entitled to maintain a reputable 
existence and to protect themselves from debilitation and destruc- 
tion; that their dignity and reputation, their economic and social 
welfare, are so intimately bound up in the maintenance of the person 
and property of their subjects that they are compelled to guard 
jealously every invasion of the international rights to which their 
subjects, as nationals of a sovereign state, are entitled. 

The proposition of Dr. Drago, which the Secretary of State, Mr. 
Hay, characterized as " ably expounded," attracted considerable 
attention during the years 1903-1905 and was supposed to have 
been given a place on the program of the Third Pan-American Con- 
ference held at Eio de Janeiro in July, 1906. As scheduled for the 
consideration of the conference it read : 
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A resolution recommending that the Second Peace Conference at The 
Hague be requested to consider whether and, if at all, to what extent 
the use of force for the collection of public debts is admissible. 

Dr. Drago has said that his proposal was " above all a statement 
of policy " for the states of the American continents to adopt. The 
resolution prepared for discussion at Rio de Janeiro proposed the 
question whether or not there should be submitted to the Second 
Hague Conference a question of law to which there was but one 
answer. For there is not the slightest doubt that as a matter of legal 
right, based on the practice and the principles applicable to the ques- 
tion proposed, each state determines for itself both the conditions 
under which it is justified in using force, and the extent to which it 
will go in the use of force, to collect the " public debts " due its 
subjects by another state. The Third Pan-American Conference in 
committee discussed the topic of its program and as a result of its 
deliberations formally resolved : 

To recommend to the governments represented therein that they con- 
sider the point of inviting the Second Peace Conference at The Hague 
to consider the question of the compulsory collection of public debts ; and, 
in general, means tending to diminish between nations conflicts having 
an exclusively pecuniary origin. 

As a consequence of the action taken at Eio de Janeiro in 1906, 
the United States reserved the right to introduce to the consideration 
of the Second Hague Conference, as an addition to the regular pro- 
gram prepared by Russia, the question of an " agreement to observe 
certain limitations in the use of force in collecting public debts 
accruing from contracts." 

The history of the subject in the Second Hague Conference has 
some interest. It was originally submitted to the conference in the 
following form : 

Dans le but d'eviter entre nations des conflits armes d'une originie 
purement pecuniaire, provenant de dettes contractuelles, reclamees 
comme dues aux su jets ou citoyens d'une pays, par le gouvernement 
d'un autre pays et aim de garantir que toutes les dettes contractuelles 
de cette nature qui n'auraient pu etre reglees a Tamable par voie diplo- 
matique, seront soumises a l'arbitrage, il est convenu qu'um recours a, 
aucune mesure coercitive impli quant l'emploi de forces militaires ou 
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na vales pour le recouvrement de telles dettes contractuelles ne pourra 
avoir lieu jusqu'a ce qu'une offre d'arbitrage n'ait ete faite par le 
creancier et refusee ou laissee sans reponse par le debiteur, ou jusqu'a 
ce que l'arbitrage n'aie eu lieu et que l'Etat debiteur ait manque a se 
conformer a la sentence rendue. 

The obvious effect of this language was to recognize 1 the legality 
of the use of force except in the cases enumerated. An examination 
of the official reports of the proceedings shows that the delegation of 
Sweden was the only one to raise an objection on this point, though 
Italy and Spain reserved a favorable vote on the convention till the 
language in which it was formulated was explained and made more 
explicit. Reservations of one sort or another were made by some 
twenty-four delegations. This was a surprise to General Porter, 
who had introduced the proposal with a clear and searching inquiry 
into the advantages which, he believed, would accrue to all the states 
from the adoption of such a convention. 

He had called attention to the " growing impression that the em- 
ployment of armed force to collect unadjusted contractual debts from 
a debtor nation, unless restricted by some general international 
agreement, may become the most fruitful source of wars, or at least 
give rise to frequent blockades, threats of hostilities, and rumors of 
warlike intentions calculated to interrupt commerce, affect the 
markets of the world adversely, create a feeling of uneasiness, and 
disturb not only the countries concerned in the dispute but neutral 
nations as well." He showed that the disposition of neutral states 
to refuse to recognize the " pacific blockade," undertaken by a 
creditor state to compel the payment of such claims, necessarily leads 
to the effective blockade of actual war, and that the seizure of prop- 
erty and territory may naturally lead to a prolonged occupation, 
which may tend to disturb " the balance of power " and menace the 
world's peace. General Porter further pointed out that hostilities 
against a debtor state inevitably interrupt its foreign commerce, cut 
down its revenues from customs, and put it to the expense of resist- 
ing force by force — all of which merely diminished its means of pay- 
ing its debts and aroused the anxiety of the subjects of other states 
respecting their claims against the common debtor to such an extent 
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that their governments are frequently compelled to join in coercive 
measures against a debtor state whose finances may have become 
temporarily deranged from such natural causes as insurrections, loss 
of crops, floods, and earthquakes, and which, while without the means 
of making immediate payment, could meet all its obligations if given 
a reasonable time. 

He quoted English and American statesmen to show that there 
is no absolute obligation on the part of a state to protect its subjects 
in their transactions with a foreign state, and that intervention in 
every ease is entirely a matter of " expediency." He showed how 
easy it is for a state to be imposed upon by the ex parte statements 
of an unprincipled speculator who " is playing a game " in which 
" if he gains millions his Government does not share, * * * 
but if he loses he demands that it go even to the extent of war to 
secure sums claimed to be due and often grossly exaggerated." He 
spoke of " the early consideration and profound study given the 
general subject " by Dr. Drago, " one of our highly esteemed 
colleagues in this conference," and concluded by summing up the ad- 
vantages which would accrue to the creditor, the neutral, and the 
debtor states, respectively, were the present convention against 
the use of force agreed to by all states. The certainty that " all dis- 
puted claims would be subject to adjudication by an impartial tri- 
bunal," he stated, would eliminate the speculators who " trade upon 
the necessities of feeble and embarrassed governments," and he might 
have added (if it had been diplomatic to do so) it would tend, also, 
to eliminate the improvident stipulations to which debtor states had 
been accustomed to agree. 

Of the reservations offered by the various delegations to the 
original convention submitted by the United States, there were two 
in particular which received the concurrence of several of the Latin 
American states : First, " recourse to arbitration should be per- 
mitted only in the case of denial of justice after the judicial remedies 
of the debtor state had been exhausted ; " second, " claims arising 
from the public bonds of a debtor state should in no case be cause 
for a military attack or the actual occupation of American territory."' 
The delegation of Venezuela led in insisting upon the first reserva- 
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tion ; the second was advanced by Argentina, and the reasons for it 
were explained by Dr. Drago in substantially the same language as 
that which he employed in his paper on " State Loans in Their 
Relation to International Policy," which appeared in the July 
(1907) number of this Journal. The arguments of Venezuela were 
the same as those which she advanced repeatedly in her diplomatic 
correspondence with Germany, Great Britain, and Italy respecting 
the claims of their respective subjects against her. Common cause 
was made on these two points by eight of the Latin American states 
when the convention in its revised form came before the full con- 
ference for adoption. Argentina, Colombia, Ecuador, Guatemala, 
Nicaragua, Paraguay, Peru, and Uruguay voted for the convention, 
but made the two reservations. Venezuela abstained from voting 
because her delegation could only subscribe to the first paragraph of 
the convention, viz, the agreement not to use force for the recovery 
of contractual debts. 

Forty-four states took part in the final vote of the full conference.. 
Thirty-nine voted in favor of the convention; ten of these made 
reservations. Five abstained from voting — Belgium and Rou- 
mania, because the convention made no reservation in case the " vital 
interests " of a state were concerned ; Switzerland and Venezuela,, 
because they considered that their national laws gave adequate pro- 
tection and remedies to foreigners; and Sweden, without advancing 
any reason. 

Such is the history of the first convention involving obligatory 
arbitration adopted by a Hague conference and recommended to the 
states of the world for ratification. It had its origin in the famous 
instruction of December 29, 1902, written by Dr. Luis Drago-, and 
though it fails to embody what he sought, it is not too much to 
say that it was largely due to his sympathy with the general proposi- 
tion and to his influence upon several of the Latin American delega- 
tions in the Second Hague Conference that they did not abstain from 
voting for the adoption of the convention. The ratification of the 
present convention by the forty-four powers who took part in the 
Second Hague Conference will undoubtedly mark an important 
advance in the history of international arbitration. 
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CONSTRUCTION OF THE TERM 

Before the subcommittee the term " dettes contractuelles " was 
considered " too vague " by Dr. Drago and the delegate of Servia, 
M. Milovanovitch. They wanted to know if it would apply to dis- 
putes arising from contracts to which two states were the direct 
parties as well as from contracts to which a state and the subjects of 
another state were parties. General Porter answered that " the dis- 
tinction has little importance here." He might have answered that 
the language of the convention was not susceptible of the former 
construction. They wanted to know, too, if the term would apply 
to the claims arising from the public bonds of a state held by the 
subjects of another state. Dr. Drago believed that it would apply 
and desired that an exception should be made in express terms, 
because, as he contended, claims arising from the external debt of a 
state should never under any circumstances, at least so far as the 
states of the Americas were concerned, be recoverable by armed 
force. It would probably have pleased Dr. Drago to have had a 
declaration or reservation made in the convention on contract debts 
somewhat similar to the one made by the United States in both the 
first and second Hague conventions for the peaceful adjustment of 
international differences, which reads: 

Nothing contained in this convention shall be so construed as to require 
the United States of America to depart from its traditional policy of not 
entering upon, interfering with, or entangling itself in the political ques- 
tions or internal administration of any foreign state, nor shall anything 
contained in the said convention be so construed as to require the 
relinquishment, by the United States of America, of its traditional atti- 
tude toward purely American questions. 

M. Milovanovitch, on the other hand, sought, in order to avoid 
any misunderstanding, to have substituted for the words " de dettes 
contractuelles " the words " provenant de dettes publiques ou autres 
dettes contractuelles." It is difficult to see in what respect these 
words would have been an improvement. If the right to sue the 
government in respect to the interest or principal of the bonds is 
given generally by statute or specifically in the case of particular 
bonds, there is certainly no sound reason for not denominating the 
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legal relation established between the government and the bond- 
holder as one of contract, even though the right to sue is qualified 
by a special procedure, a limited right of appeal, etc. It was asserted 
by M. Milovanoviteh that states never make themselves suable in 
respect to the bonds they issue. If this were so, what then would be 
the legal relation established between the government and the bond- 
holder? Having regard to the precise use of juridical language, 
could it be said that there is any legal relation between them ? It 
would seem merely a moral obligation on the part of the state. 
Bonds of this character, then, could not come within the terms of 
the present convention; a dispute arising between states in respect 
to such bonds would be determined by the regular principles of 
international law and practice. 

However, the fact is that the right to sue on the bonds issued by 
states is generally allowed. Action in contract to recover principal 
or interest, due and unpaid, may be brought on the United States 
bonds in the Court of Claims, or a mandamus may issue to the Secre- 
tary of the Treasury, under existing law, to compel him to pay the 
interest on United States bonds due and unpaid. 

This brings us to the most difficult question which might be raised 
in respect to the proper construction of the term " dettes eontractu- 
elles" Suppose a general law, enacted by a legislature in whom is 
reposed all the residuary powers of a state's sovereignty, should have 
the effect to annul or substantially modify the contractual rights 
which a foreign subject enjoyed against such state; would it be 
proper to consider that such action on the part of a state, taken, it 
must be assumed as a matter of public exigency, is a breach of its 
contract with the foreign subject? For example, it has been re- 
peatedly held in the United States Court of Claims that " the United 
States as a contractor is not responsible for the United States as a 
lawgiver." Thus it was said in Deming's Case. Here the claimant 
contracted to furnish the United States certain supplies, and Con- 
gress later imposed an additional duty on some of the supplies, and 
also passed a legal-tender act. The effect of both these acts was 
greatly to increase the cost of the supplies to the claimant and cause 
him a loss on his contract with the United States. The Court of 
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Claims said : " Were this action brought against a private citizen, 
against a body corporate, against a foreign government, it could not 
possibly be sustained. In this court the United States can be held 
to no greater liability than other contractors in other courts." 

The principle has also been repeatedly applied in the Court of 
Claims where the act of state was that of an executive officer. The 
claimants in Jones's Case contracted with the United States, through 
the Commissioner of Indian Affairs, to survey certain public lands 
which at the time were protected from Indian attack by United States 
troops. After the claimants had begun work on the contract it be- 
came necessary to withdraw the troops. When this was done by the 
United States War Department, the Indians swooped down upon 
the surveyors and caused them much delay and increased expense in 
the execution of their contract. The claimants sued to recover on the 
ground that the United States could not change its attitude or its 
policy in a material degree, without incurring the responsibility of 
making the claimants just, compensation for all additional expenses 
thereby occasioned. The Court of Claims held : " This position can 
not be sustained. The two characters which the Government posses- 
ses as a contractor and as a sovereign can not be thus fused; nor 
can the United States while sued in the one character be made liable 
in damages for its acts done in the other. Whatever acts the Govern- 
ment may do, be they legislative or executive, so long as they be 
public and general, can not be deemed specially to alter, modify, 
obstruct, or violate the particular contracts into which it enters with 
private persons." 

Every state in the administration of its national law distinguishes 
those governmental acts which give rise to breaches of contract (to 
which it is party) from those which, however much they may annul 
or modify such contracts, give rise to no legal damage, i. e., are 
damnum absque injuria. Every state denies that its public govern- 
mental acts can give rise to " dettes contractuelles." 

Under the present convention are these distinctions of the national 
law to be ignored ? Is the position to be taken that all acts of a state, 
which annul or otherwise interfere with the contracts between it and 
the subjects of a foreign state, may give rise to " dettes contrac- 
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tuelles ? " This is undoubtedly the true construction. The term 
" dettes contractuelles " as used in the national law of states denotes 
government liability in matters of contract; as used in the present 
convention it connotes arbitral jurisdiction in international disputes, 
or at least the absence of force under certain circumstances. 
The intent of the convention is to refer to international tribunals 
the very delicate and difficult task of determining the liability of one 
-state to another where the public governmental acts of the one have 
annulled or modified the contracts which it had with the subjects of 
the other. But the present convention does not give a jurisdiction 
to arbitration in the sense that one state may summon another state 
before an international tribunal to have any controversy between 
them respecting contract claims determined. No tribunal exists 
with authority to entertain such controversies. The powers in dis- 
pute must establish by convention, or other agreement, their forum, 
and they may stipulate expressly the law which the arbitrators shall 
apply. However, if the arbitrators are untrammelled by such stipu- 
lations, they are free to fix, according to their own views, the inter- 
national standard of state liability for damages suffered by foreigners 
in respect to their contracts with a state. 

In recommending the present convention to the states of the world 
for ratification the Second Hague Conference has taken a well- 
measured step toward the giving of a definite and unconditional 
jurisdiction to arbitration. Its ratification and faithful observance 
should act as an entering wedge to the development of an arbitral 
jurisdiction. Gradually the present rough arrangement may be 
improved and its incomplete jurisdiction extended, as the early writs 
in England extended the jurisdiction of the courts. Gradually the 
state may he expected to discover that their " national honor " and 
"" vital interests " are not jeopardized by referring their differences 
to the arbitrament of law. Gradually states, and the society of 
which they are composed, may be expected to acquire the habit of 
submitting international disputes to the decision of international 
tribunals in which they have confidence. Gradually the crude arbi- 
tration arrangements of the present may be perfected, and that con- 
fidence in the fairness and judicial attitude of the arbitrators which 
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is fundamental to the reign of law may come to exist. Gradually 
the attachment of the property of an alleged debtor, in advance of a 
judicial investigation into the merits of the debt — a procedure un- 
known to the English common law — may cease as between the 
states. Gradually states may consider that it is unbecoming the 
high dignity and standards of justice which they should maintain 
to lend their great powers to the collection of the often falsely exag- 
gerated claims of unprincipled speculators, supported by merely 

ex parte evidence. 

George Winpield Scott. 



